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What'’s in this issue?

« LIF has a new website and fresh look

+ Indemnity fee remains at $1,800

+ BC Lawyers Indemnity Association is new policy indemnitor

* In-house lawyers join the Program

« Optional BIC coverage now available by endorsement

Your 2021 indemnification
program

The Lawyers Indemnity Fund manages the
Law Society’s indemnification program, in-
cluding the BC Lawyers Compulsory Profes-
sional Liability Indemnification Policy (the
“Policy”).

Beginning January 1, 2021, LIF has
a new website — www.lif.ca — along with
a new logo, telephone call display, staff
email addresses, email banner for notices
and reports, and a separate suite address.
You can also follow us @LIFBC on Twitter
for the latest information on our programs,
risk management tips and videos. While LIF
has always maintained confidentiality over
claims information and operated at arm’s
length, these changes further enhance the
separation of LIF from the conduct and dis-
cipline functions of the Law Society, and
better support our ability to provide you
with the information you need to practise
claims-free.

Starting with the 2021 policy year, the
Policy will be issued by a new, not-for-prof-
it, wholly owned subsidiary of the Law So-
ciety that is exempt from regulation, called
BC Lawyers Indemnity Association (BCLIA).
BCLIA has assumed all of the rights and

obligations of the LSBC Captive Insurance
Company Ltd., which was the indemnitor
of all earlier policies. Personnel, claims han-
dling, payments and administration of the
program will remain virtually the same as
they have been for many years.

Welcome in-house lawyers!

Since October 31, 2020, in-house and
seconded lawyers have had the option of
paying the annual indemnity fee and partic-
ipating in the program, receiving the same
coverage terms as private practice lawyers.
This option is available to lawyers employed
by, or seconded to, one of the following:

« a federal, provincial, territorial or mu-
nicipal government department or a
Crown corporation;

+ asociety or association;

« a partnership or corporation, other
than a law firm;

* atrade union; or

« aregulatory body.

In-house lawyers are also eligible for a part-
time indemnity fee discount, even if they
are practising law full-time. The application
asks for information about the legal services
the lawyer is providing that could give rise
to a claim by a third party, and then the
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estimated number of hours the lawyer will
spend providing those services. The time
during which the lawyer provides direct
legal advice to their employer (or seconding
organization or partnership) should not be
included. All other criteria for private prac-
tice lawyers remain applicable to in-house
lawyers.

Optional business innocent party
coverage (BIC)
Since 2002, LIF has managed an optional
policy, the Business Innocent Covered Party
Policy (the “BIC Policy”), designed to pro-
tect members and firms against a vicarious
liability claim arising from a professional li-
ability claim that has been denied under the
compulsory Policy due to Exclusion 6.2, the
“business exclusion.” Exclusion 6.2 operates
to exclude a claim by or in connection with
any organization in which the responsible
lawyer, their family or their law firm part-
ners, associates or associate counsel had
effective management or control or a great-
er than 10% ownership interest at the time
of the error. Coverage is excluded for both
the lawyer responsible for the error and for
any lawyer and law firm vicariously liable
for the responsible member’s acts.

Starting January 1, 2021, the BIC Policy
has been converted to an endorsement to


https://www.lif.ca
https://twitter.com/LIFbc

the compulsory Policy, with no change to
the coverage. For more information, see our
website.

Your 2021 Indemnification Policy

Your policy provides the following coverage:
Part A — professional liability (errors &
omissions), Part B - trust protection for
dishonest appropriation, and Part C - trust
shortage liability arising from social en-
gineering fraud or reliance on fraudulent
certified cheques.

The 2021 indemnity fee

The indemnity fee remains at $1,800 per
full-time lawyer for 2021, and has only in-
creased by $50 since 2011. The fee level and
stability are the result of lawyers identifying
and reporting claims and potential claims
without delay, and LIF’s successful repairs,
effective claims handling, and solid risk
management and investment policies.

Some definitions have been added to
clarify coverage

The Policy covers costs as damages, ex-
cept for special costs. Although the cover-
age is unchanged, definitions for “costs”
and “special costs” have been added.
Also, definitions for “related organization”
and “seconded lawyer” have been added
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regarding coverage for in-house lawyers.

Amendment to Exclusion 7 —in-house
lawyers

Exclusion 7 excluded coverage for claims
against in-house lawyers. Given the deci-
sion to offer coverage to those lawyers, the
exclusion has been amended so that only
claims against an in-house lawyer by their
employer, or its related organization, are
removed from coverage.

2021 and beyond

LIF continues to assess the indemnification
program, and respond to changes in the
practice of law and society at large. While
COVID-19 has resulted in more rapid mod-
ernization of the legal profession, we will
continue to adapt the program to respond
to your needs. Your efforts to manage your
practice well are the first and best tool to
fight against losses. Although the policy
provides the broadest professional liability
coverage in Canada, commercial insurance
should also be a part of your risk manage-
ment plan. We will continue to provide you
with information on new and evolving risks,
and how to mitigate those risks through
firm management practices and commer-
cial insurance products.

A review of claim and
potential claim reports

Part A (Negligence)

The extraordinary year that just ended has
not (yet) resulted in significant changes
to reporting patterns. The chart on page 3
shows the number of reports and their fre-
quency (reports divided by lawyers) over
the past five years. The drop in number
and frequency in 2020 is likely the result
of the reduction in legal work during the
early months of the COVID-19 lockdown.
The two charts on page 4 provide more in-
formation about the specific claims experi-
ence in 2020 by area of law. The first chart
shows the percentage of reports generated
by the different practice areas. Civil litiga-
tion - plaintiff and Motor vehicle - plaintiff
continue to account for roughly one-third
of all reports. These areas attract a higher
risk of a missed deadline or settlers’ re-
morse claim, and the claims activity likely
reflects that risk. The second chart shows
the areas of practice according to severity
— the expected cost of claims. At this stage,
COVID-19 does not appear to have had a
material effect on the relative ranking of
areas of practice.

2020 INDEMNITY FEES

Quebec (Notaires)
Prince Edward Island
Ontario

Alberta

New Brunswick
Nova Scotia

Yukon

Nunavut

Northwest Territories
British Columbia
Newfoundland
Manitoba
Saskatchewan

Quebec (Barreau)

$2,140
$2,119

$2,007

$2,006

$2,000

$1,800
$1,600
$1,500
$926
$800

$4,000
$3,300
$2,950

$2,921
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https://www.lif.ca/your-policy/optional-coverage/

Part B (theft)

Since this coverage was introduced in 2004,
total compensation of $3,025,400 has
been paid relating to 118 claims involving
36 different lawyers. Given the 9,000 or
so lawyers in private practice, our claims
experience continues to demonstrate the
very small number of lawyers involved in
misappropriations.

In 2020, seven claims were paid on
behalf of six different lawyers, totalling
approximately $203,900.

The following amounts were also paid:

» $168,000 for settlement funds held in
trust that were misappropriated by a
lawyer retained in a family law matter.

+ $14,400 on behalf of a lawyer who kept
client funds held in trust after complet-
ing a real estate conveyance.

+ $7,500 in respect of a matrimonial dis-
pute in which the lawyer kept a balance
of funds held in trust.

+ $5,500 on behalf of a lawyer who did
not return the unused balance of funds
provided for a real estate transaction.

+ $5,300 for money paid to a lawyer for
disbursements that were not incurred
and the money was not returned.

+ $3,200 on behalf of a lawyer who ac-
cepted retainer funds to act in a family
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dispute but did not complete the work
and did not return the funds.

These lawyers are no longer members of the
Law Society.

Other claims in 2020 are not being pur-
sued or did not involve misappropriation, or
we are not yet in a position to determine if
the claim is properly payable.

We take steps to recover amounts paid
on all claims, including suing lawyers and
executing on judgments where feasible,
and have now successfully recovered over
$162,000.

Part C: Trust shortage liability
arising from social engineering
fraud or reliance on fraudulent
certified cheques

Bad cheque scam

Part C was introduced in 2012 to provide
coverage for the “bad cheque” scam. In this
scam fraudsters try to trick lawyers into
depositing what appears to be a genuine
certified cheque or bank draft, but is actu-
ally a well-made fake, into trust. On the
strength of that deposit, the lawyer pays
good funds out of trust to the fraudster and
is left with a trust account shortfall. Advice
on how to avoid getting caught and become
familiar with the common characteristics,
red flags, twists and developments, and

NUMBER AND FREQUENCY OF REPORTS
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steps you can take to manage the risk is
found here. Review the list of actual names
and documents fraudsters have used in BC:

Other social engineering scams

In 2017, Part C was expanded to provide
some coverage for other “social engineer-
ing” scams, such as the “phony change in
payment instructions scam” and the “pho-
ny direction to pay from a senior partner,
staff member or other lawyer.” These frauds
involve fraudsters pretending to be an exist-
ing client or someone genuinely authorized
to give instructions on the client’s behalf
and also result in trust funds going into the
pockets of fraudsters.

continued on page 6
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https://www.lif.ca/risk-management/fraud-prevention/bad-cheque-scam/
https://www.lif.ca/risk-management/fraud-prevention/bad-cheque-scam/bad-cheque-scam-steps-to-manage-risk/
https://www.lif.ca/risk-management/fraud-prevention/bad-cheque-scam/bad-cheque-scam-steps-to-manage-risk/
https://www.lif.ca/risk-management/fraud-prevention/bad-cheque-scam/bad-cheque-scam-list-of-names/
https://www.lif.ca/risk-management/fraud-prevention/bad-cheque-scam/bad-cheque-scam-list-of-names/
https://www.lif.ca/risk-management/fraud-prevention/other-social-engineering-scams-including-phony-cha/
https://www.lif.ca/risk-management/fraud-prevention/other-social-engineering-scams-including-phony-cha/
https://www.lif.ca/risk-management/fraud-prevention/other-social-engineering-scams-including-phony-cha/
https://www.lif.ca/risk-management/fraud-prevention/other-social-engineering-scams-including-phony-cha/
https://www.lif.ca/risk-management/fraud-prevention/other-social-engineering-scams-including-phony-cha/
https://www.lif.ca/risk-management/fraud-prevention/bad-cheque-scam/bad-cheque-scam-list-of-names/

-LAWYERS INDEMNITY FUND

FREQUENCY OF REPORTS BY AREA OF LAW -2020

Motor vehicle - plaintiff 7%
Civil litigation - plaintiff

Family

Real estate - residential

Civil litigation - defendant
Commercial - other

Wills and estates

Creditors' remedies - plaintiff
Administrative

Real estate - commercial
Corporate

Motor vehicle - defendant
Commercial lending - lender
Tax

Criminal

Intellectual property

Securities

Commercial lending - borrower
Creditors' remedies - defendant

Mediator/arbitrator

SEVERITY OF REPORTS BY AREA OF LAW -2020

17%

Commercial - other

Real estate - commercial

Civil litigation - plaintiff

Real estate - residential

Motor vehicle - plaintiff

Tax

Commercial lending - borrower
Commercial lending - lender
Creditors' remedies - plaintiff
Corporate

Civil litigation - defendant
Wills and estates
Administrative

Family

Securities

Motor vehicle - defendant
Criminal

Creditors' remedies - defendant
Intellectual property

Mediator/arbitrator
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2020 Risk Management in Review

Read our 2020 risk management advisories to get a head start _

inthe new year Ny

1. Sweeping amendments to the Securities Act. The amendments enable the BC Securi- » January 2020 E-Brief
ties Commission (BCSC) to order administrative monetary penalties without a hearing
for certain contraventions, order minimum sentences, increase penalties, and expand
BCSC's investigative, enforcement and collection powers.

2. Our February Indemnity Issues reported on the indemnity program. » February 2020 Indemnity Issues:
Program Report
3. The Ministry of Attorney General issued a Consultation Paper on the Uniform Civil » April 2020 E-Brief

Enforcement Money Judgments Act.

4. Beware of increased cyber-security risks during COVID-19. Always think before you » April 15, 2020 Notice to the Profession
click and read our Notice to the Profession for other tips.

5. ABC lawyer reported that funds were withdrawn from his bank account by the use of » May 1, 2020 Notice to the Profession
a counterfeit law firm cheque.

6. Watch this video to learn the story of a lawyer who suffered from depression and how
lawyers can prioritize health and mental well-being.

7. Reminder to beat the rush: file Notices of Civil Claim using Court Services Online. » May 8, 2020 Notice to the Profession

8. Update on video-conferencing information: risk management tips. » May 11, 2020 Notice to the Profession

9. The Government of Canada published draft federal legislative proposals that suspend » June 2020 E-Brief
certain time limits and enable federal ministers to extend or suspend other time limits.

10. Cyber-attacks on the rise during COVID-19. » June 23, 2020 Notice to the Profession

11. Attention real estate lawyers: don’t forget additional property transfer tax for foreign
nationals, foreign entities and taxable trustees: Watch this video for our top risk man- Marlon Song
agement tips.

12. Certain federal limitation periods have been suspended. An Act respecting further » August 2020 E-Brief
COVID-19 measures received Royal Assent on July 20, 2020.

13. Back to basics: Watch this video to learn about your indemnification policy.

Shelley Braun |:7I,

14. Reminder: Private BC companies must create and maintain a Transparency Register as » October 2020 E-Brief
of October 1, 2020.

15. Land Owner Transparency Registry in force November 30, 2020. Certain corporations, | » October 7, 2020 Notice to the

trusts and partnerships are required to file a transparency declaration and a transpar- Profession

ency report with the LOTA administrator to disclose beneficial ownership. Failure to » November 25, 2020 Notice to the
comply will result in the land title registry refusing the registration and may also result Profession

in fines.
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https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/96418_01
https://www.lif.ca/our-program/program-publications/#jan20
https://www.lif.ca/LIF/media/Shared/docs/indemnity/IndemnityIssues-program_2020-01-February.pdf
https://www.lif.ca/LIF/media/Shared/docs/indemnity/IndemnityIssues-program_2020-01-February.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/Consultation-MoneyJudgments.pdf
https://www.lawsociety.bc.ca/Website/media/Shared/docs/practice/Consultation-MoneyJudgments.pdf
https://www.lif.ca/our-program/program-publications/#apr20
https://www.lif.ca/our-program/program-publications/#Apr15
https://www.lif.ca/our-program/program-publications/#May1
https://www.youtube.com/watch?v=S97blLMnp1o
https://www.lif.ca/our-program/program-publications/#May8
https://www.lif.ca/our-program/program-publications/#May11
https://www.lif.ca/our-program/program-publications/#jun20
https://www.lif.ca/our-program/program-publications/#Jun23
https://www.youtube.com/watch?v=4AXKaegWogU
https://parl.ca/DocumentViewer/en/43-1/bill/C-20/royal-assent
https://parl.ca/DocumentViewer/en/43-1/bill/C-20/royal-assent
https://www.lif.ca/our-program/program-publications/#aug20
https://www.youtube.com/watch?v=VNGOhSdeqQw
https://www.lif.ca/our-program/program-publications/#oct20
https://www.lif.ca/our-program/program-publications/#Oct7
https://www.lif.ca/our-program/program-publications/#Oct7
https://www.lif.ca/our-program/program-publications/#Nov25
https://www.lif.ca/our-program/program-publications/#Nov25
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16. Attention civil litigation lawyers: missed limitations and deadlines are on the rise.
Watch this video to learn how to prevent missed limitations and deadlines.

Gregory Sexton

i

people on the firm’s contact list.

17. Fraud alert: a BC law firm was hit with a sophisticated Trojan horse virus as a result of
a weak password and an inadequate firewall. The virus allowed the fraudsters to gain
access to the firm’s banking and client information, and it caused emails to be sent to

» October 22, 2020 Notice to the
Profession

18. Civil litigation claims: under the microscope. Learn more about the top three causes of
civil litigation claims and effective practice management tips to avoid claims.

19. Are you about to pay out trust funds and your client’s payment instructions have
changed? Stop. Ensure that the change is legitimate by calling your client at the
number in your file. Watch this video to find out how two BC law firms fell victim to
sophisticated social engineering frauds involving millions of dollars.

Michael Soltynski

20.BC Land Title & Survey Authority — new online identity verification service.

» December 1, 2020 Notice to the
Profession

lending.

21. Watch this video to learn about the four most common mistakes in commercial

Surindar Nijjar

22. Suspension of limitation periods ends on March 25, 2021. The suspension is no longer
linked to the public health state of emergency.

» December 22, 2020 Notice to the
Profession

continued from page 3

Since 2012, LIF has paid almost $2 mil-
lion for these claims.

In 2020, we received two Part C reports,
one involving fraudulent wiring instructions.
The lawyer thought the instructions were
from the client but they were in fact from
a fraudster. The other involved the “phony
change in payment instructions” scam. So-
cial engineering frauds are becoming more
and more sophisticated, and there is no one
model. The best way to avoid getting caught
is to follow our due diligence tips.

Any time payment of trust funds is im-
minent, including via a wire transfer, assume

that a fraudster is also aware. Whether it is
a system or email hack, our number one risk
management tip is, stop! And verbally check
payment or wire instructions or changes to
them. Make direct contract with your client,
to ensure that the instructions are legiti-
mate. Watch this video to learn more about
the phony change in payment instructions
scam.

Michael Soltynski
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Allfirms should have due diligence pro-
tocols in place for transferring funds, and
should ensure all staff receive training and
adhere to them. At a bare minimum, your
protocols should include calling the client,
and documenting the call and instructions
before a wire transfer is made.

Another tip is to share the Law So-
ciety’s email fraud alerts with your staff.
Useful information is found in our “Cyber-
attacks on the rise during COVID-19” in
the Law Society’s June 23, 2020 Notice to
the Profession, “Trojan virus attacks BC law
firm” in the October 22, 2020 Notice to the
Profession, and our top risk management
tips on our Cyber-crimes web page.



https://www.youtube.com/watch?v=O_dFZWIaN30
https://www.lif.ca/our-program/program-publications/#Oct22
https://www.lif.ca/our-program/program-publications/#Oct22
https://www.lif.ca/Website/media/Shared/docs/publications/insurance/IndemnityIssues-Risk_2020-02-Fall.pdf
https://www.youtube.com/watch?v=4SAj1AiPK6A
https://www.lif.ca/our-program/program-publications/#Dec1
https://www.lif.ca/our-program/program-publications/#Dec1
https://www.youtube.com/watch?v=freld6wCdv4
https://www.lif.ca/our-program/program-publications/#Dec22
https://www.lif.ca/risk-management/fraud-prevention/other-social-engineering-scams-including-phony-cha/
https://www.lawsociety.bc.ca/about-us/news-and-publications/news/2020/covid-19-update-june-23,-2020/
https://www.lawsociety.bc.ca/about-us/news-and-publications/news/2020/covid-19-update-june-23,-2020/
https://www.lif.ca/risk-management/fraud-prevention/fraud-alerts/fraud-alert-october-22,-2020/
https://www.lif.ca/risk-management/fraud-prevention/fraud-alerts/fraud-alert-october-22,-2020/
https://www.lif.ca/risk-management/fraud-prevention/cybercrimes/
https://www.youtube.com/watch?v=4SAj1AiPK6A
https://www.lif.ca/Website/media/Shared/docs/insurance/limitations-2019.pdf
https://www.youtube.com/watch?v=freld6wCdv4
https://www.youtube.com/watch?v=4SAj1AiPK6A
https://www.youtube.com/watch?v=4SAj1AiPK6A
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